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At times, Adult Protective Service (APS) staff will be faced with balancing the eligible adult’s right to self-determination and the responsibility to protect the adult who may not have the capacity to meet his/her basic needs. The role of staff in such situations is to gather information and assess the situation when the eligible adult’s capacity is in question. In some cases when all other options have been exhausted, it may be necessary to involve the court system when the adult lacks capacity to act in his/her own self-interest. Depending on the eligible adult’s circumstances, petitioning for guardianship and/or conservatorship may be the only option. The following policy explains the court processes and the role of staff throughout.

I. Purpose of Guardianship/Conservatorship

The general purpose for both guardianship and conservatorship is to provide protection for persons who are at risk of injury or financial harm as a result of their inability to make informed decisions.  Both are legal processes and should be the last remedy as adjudication by the court of incapacity/disability results in the loss of individual rights.

A. Guardianship

A guardian is appointed by the Circuit Court’s Probate Division to have the care and custody of a minor or of a person found to be incapacitated. The guardian of an adult is not responsible for the financial care of his/her “ward” (§475.010(8), RSMo).
B.  Conservatorship

A conservator is appointed by the Circuit Court’s Probate Division.  A conservator does not have the authority to make decisions regarding the “protectee’s” personal affairs (§475.010(3), RSMo).
C. Duties and Powers of the Guardian/Conservator

1. Guardian

The guardian or limited guardian of an incapacitated person is required to act in the best interest of the ward.  The general powers and duties of a guardian are to take charge of the ward and to provide for the ward's care and treatment, including:

a. Ensure the ward resides in the best and least restrictive setting reasonably available.

b. Ensure that the ward receives medical care and other needed services.
c. Promote and protect the care, comfort, safety, health and welfare of the ward.

d. Provide required consents on behalf of the ward.
e. Exercise all powers and discharge all duties necessary and proper to ensure all of the above functions are carried out.
f. File a report with the court at least annually regarding the fulfillment of the duties and powers as well as the type of care and treatment of the ward.
NOTE: While the role of guardian is typically fulfilled by an individual, there are instances when a social service agency may be appointed pursuant 475.055.1(3), RSMo.
2. Conservator

The conservator or limited conservator of the estate is under duty to use a degree of care, skill and prudence which an ordinarily prudent person would use to manage property and conduct business for another person. The conservator does not assume personal responsibility of the protectee’s financial burdens. For more information on the powers and responsibilities of the conservator, reference §§475.094 and 475.130, RSMo.
NOTE: While the role of conservator is typically fulfilled by an individual, there are instances when a financial institution may be appointed pursuant §475.055.1-(4), RSMo.

D. Emergency Guardianship/Conservatorship

Emergency guardianship/conservatorship is rare and only considered by OGC in limited circumstances. There are some circuits that do not do emergency guardianships at all. Often, it is the court’s requirement to have the respondent served that can delay the process. Generally, if an adult is in the hospital or other safe environment, emergency filing is not considered. An emergency guardianship/conservatorship requires a substantial risk of serious physical harm or irreparable damage to property where immediate action is needed to ensure the health, safety and wellbeing of an alleged incapacitated eligible adult. Statute directs that an emergency appointment shall not be utilized as an alternative to involuntary detention under chapter 632 (475.075.15, RSMo). 
NOTE: When there are end of life concerns, staff should not view the public administrator as a tool for estate planning and/or to keep money/property from those suspected of wrongdoing.
E. Role of Staff
Staff’s role is to assess the need to pursue guardianship/conservatorship and to ensure the Office of General Council (OGC) has all of the specific information needed regarding the circumstances of each individual case. Staff should also be prepared to testify regarding the respondent having the ability to marry, vote, and/or drive.
II. Elements Required for Guardianship/Conservatorship

Staff shall take action consistent with providing the eligible adult with the least restrictive alternative. This means that in order to protect the individual’s rights, the level of intervention should only address those needs the person is not capable of meeting independently. Utilizing the least restrictive alternative principle allows for the person’s liberty and exercise of rights and places the least possible restriction of such liberty and rights. 

Staff shall clearly and concisely document all contacts and information collected to provide OGC with a complete and accurate depiction of the eligible adult’s circumstances. Clear and accurate documentation is important because the petitioner has the burden of proving incapacity/partial incapacity or disability/partial disability by clear and convincing evidence This is important because the guardianship/conservatorship statute, Chapter 475, RSMo, includes the provision to allow for varying degrees of ability a person may possess. Statute requires the petitioner to prove that the person is “partially disabled,” “disabled,” “partially incapacitated,” or “incapacitated.” Once the degree of need is established, statute states that restrictions shall not be greater than what is necessary to protect the person and/or the person’s financial resources, (§475.075.9-475.075.14, RSMo).



A. “Disabled” or “Partially Disabled”

These terms refer to the extent to which the adult lacks the capacity to manage financial resources. There may be some level of disability when the eligible adult has difficulty managing property, benefits, income and assets which may result in the loss or deterioration of property and/or the loss or waste of income/assets (§475.010(6) and (17), RSMo).
B. “Incapacitated” or “Partially Incapacitated”

These terms refer to the extent to which the adult lacks the capacity to meet basic needs. There may be some level of incapacity when the eligible adult has difficulty making and communicating decisions resulting in a lack of essential requirements for food, clothing, shelter, safety and other care (such as medical needs) (§475.010(11) and (18), RSMo).
C. Guidelines in Pursuing Guardianship/Conservatorship

1. Alternatives for maintaining or providing care shall be explored and documented by staff with the eligible adult before considering legal intervention.  These alternatives, when appropriate, may include but are not limited to supported decision making, arranging for a caregiver, delivery of meals, someone to check on the individual daily, appointment of a power of attorney (POA), durable power of attorney (DPOA), payee, establishing a trust, etc. (§475.075(13), RSMo)  For those individuals who are a threat to themselves or others, it may be more appropriate to seek civil detention.
	Related Policy 1704.46: Civil Detention & 1708.00: Glossary


2. Individuals may become incapacitated to the point they are unable to receive and/or communicate information in order to meet their basic needs.  Guidelines have been developed to assist staffs in assessing the need to pursue guardianship/conservatorship and to ensure the legal entities involved understand the specific circumstances of each individual case. The Guardianship/Conservatorship Review form shall be completed by staff to ensure all necessary information is presented.
III. Court Summary: Guardianship/Conservatorship Review Form
In order to ensure all necessary elements are met for Office of General Counsel (OGC) to consider filing the case in Probate Court, staff shall complete the Court Summary: Guardianship/Conservatorship Review Form. This summary serves a dual purpose both as a tool to assist staff and Adult Protective Community Supervisor (APCS) in making the determination of whether the case history and other information should lead to a recommendation for legal intervention and to assist OGC in completing the petition to the court. When completing the form, staff shall present the facts of the case clearly and concisely.  If staff is unable to thoroughly complete each section of the summary, alternative interventions should be pursued and/or additional information gathered prior to considering guardianship/conservatorship.
When the Guardianship/Conservatorship Review form is completed, staff shall seek approval from their APCS. The summary form is located in Section VII of the online manual and within the Forms section of Case Compass. The APCS shall review and approve the recommendation to proceed with guardianship or conservatorship. 
Court Summary: Guardianship/Conservatorship Review Form Sections:
A. Demographic Information

This includes name, current location, physical address, phone number, Social Security Number, and Department Client Number.

B. Income and Assets

List all accounts, property, and income. Accounts shall include account number(s), value(s) and the name of financial institution(s). Property shall include the type of property, value, titled name(s) and location. Income shall include the source, amount and frequency.
C. Involved Persons 

Involved persons include family, friends and medical providers. Ensure that addresses and phone number(s) are included for each person, if available. Staff are responsible for making efforts to obtain complete information and documenting those efforts. Staff must make contact or document efforts to contact all family members, even if they are not interested in being involved. 
Family includes parent(s), spouse, child(ren), siblings, and other close relatives. The court uses this information to ensure proper notification of proceedings for guardianship and/or conservatorship. Statute requires the spouse, parents, and adult children receive notification of proceedings. If there is no known spouse, child(ren), or parent(s), notice is given to at least one of the ward/protectee’s closest adult relatives (§475.075.2, RSMo).
D. Name(s) of existing power of attorney, durable power of attorney, guardian, conservator, and/or trustee. 
Pursuant 475.075.2, RSMo, notification of court proceedings is required to anyone serving as, guardian/limited guardian, conservator/limited conservator, any person having the power to act in a fiduciary capacity with respect to financial resources (such as power of attorney or durable power of attorney), and any person having the respondent’s care and custody. Staff are responsible for ensuring all fields including name, role, phone number, and address are completed for each person serving in such a role, if available. Staff shall make every effort to obtain complete information and document those efforts.
E. Capacity to Consent

This section contains six questions to explore capacity. Staff shall thoroughly answer each question by summarizing the current condition and circumstances of the eligible adult including what physical and/or mental condition is preventing the adult from meeting basic needs and observations regarding the adult’s ability to understand consequences of decisions. While it is helpful to have more distant case history, there must be documentation of recent contact efforts with the eligible adult.
Staff shall summarize a detailed case history with DSDS including timelines indicating how the adult’s circumstances have changed, hotline history, police involvement/911 calls, involvement of other agencies, and a description of why current power of attorney, durable power of attorney, guardianship and/or conservatorship, if any, is not working. 
Physician’s interrogatories shall be attached to the case and shall also be referenced in this section including the date completed, name of physician and a brief summary of findings. 
F. Family/Friend Involvement

This section contains questions about whether friends/family members have been contacted and whether they are involved or willing to become involved as well as whether such a person might be a more appropriate option to file.

G. Documentation of Least Restrictive Environment Options/Interventions 

As noted above in Section II, statute requires the principal of least restrictive alternative be applied so as not to restrict the personal liberty and freedom any more than is necessary to protect the adult or the adult’s financial resources. Staff must document all other efforts and alternatives explored prior to seeking legal intervention. These questions require staff to explain what actions have been taken and illustrate that seeking legal intervention is a last resort. 

NOTE: If there is not adequate case history and/or information to thoroughly complete the Court Summary: Guardianship/Conservatorship Review Form and staff and APCS are not sure what actions to take with a case, it should be directed up the supervisory chain for assistance. The case may be referred to the APS Policy Unit at APSPolicy@health.mo.gov if assistance is still necessary. 
IV. OGC Consultation
Upon approval of the Guardianship/Conservatorship Court Summary by the APCS, the form and all supporting documentation shall be submitted electronically to the APS Policy Unit via email at APSPolicy@health.mo.gov. The following is a list of information that must be included for submission to OGC but additional information may be required depending on the circumstances of the case:

· Copies of hotline reports including recordings

· Medical records

· Interrogatories 

· Copy of existing Power of Attorney/Durable Power of Attorney, if applicable

· Copy of existing Guardianship/Conservatorship, if applicable

· Copy of will, if applicable

· Copy of trust, if applicable

· Police reports, if applicable

The APS Policy Unit will review the information to ensure it is complete. If all necessary information is included, the APS Policy Unit will submit it to OGC utilizing the OGC Case Management System. The APS Policy Unit will also send an email to the person that referred the case outlining whether the referral is being entered into the OGC Case Management System or if more information is needed. Follow-up on guardianship referrals shall be addressed through the APS Policy Unit until an attorney has made contact. Once an attorney has contacted the requestor about the referral, the attorney may be contacted directly.
A. Guidelines for OGC consultation

1. Staff shall consult with the APCS prior to requesting assistance.
2. Staff and/or APCS shall refrain from making promises to anyone that OGC will file on a case. OGC determines what cases will be filed.

3. Guardianship/Conservatorship requests shall be made only on open investigations or Protective Service cases.
4. OGC only files in cases where the county public administrator is being sought as the guardian/conservator. Any family member appropriate and capable of acting as guardian/conservator shall be contacted prior to consulting with OGC. If there is a family member that meets these requirements and is willing to be guardian/conservator, OGC cannot file on behalf of a family member. If the family member chooses to file, they would petition the court.
5. If a public administrator is filing for guardianship and requires information from DSDS, appropriate process as outlined in 1702.80: Confidentiality of Information shall be followed. 
6. If there are family members that DSDS investigation suggests are not suitable to act as guardian/conservator, staff shall inform the APS Policy Unit at the time of the guardianship/conservatorship referral. Reasons a family member may not be suitable include but are not limited to a history of abuse and, neglect and/or financial exploitation (§475.050.2, RSMo).
7. Usually, the OGC is not able to assist on cases involving individuals who do not have a history with DSDS. There must be good cause to proceed with a petition and this cannot be satisfied if there are no facts for the petition. These circumstances must be handled on a case-by-case basis. For questions regarding this situation, contact the APS Policy Unit.
V. The Adjudication Process

The adjudication process refers to the court process to reach a resolution. The process for guardianship/conservatorship involves filing a petition and holding a hearing. The role of staff in this process includes but may not be limited to providing information to OGC and possibly testifying in court as to the accuracy of information presented. If family/friends are involved in the eligible adult’s life, staff should educate them about the process of guardianship/conservatorship and advise them to contact an attorney who handles this type of case. Do not recommend specific attorneys; you may refer them to the Bar Association for attorney referrals.
A. The Petition

The petition refers to a formal written request to the court to take up the cause of determining capacity. OGC files a petition in Circuit Court, Probate Division to request that evidence be heard to appoint a public administrator and a least restrictive determination be made regarding an individual. The petition format may be different depending on the county where it is filed.
1.  Filing
Any person may file a petition to appoint himself/herself or some other person as guardian/conservator. For cases with DSDS involvement including an open investigation and/or Protective Service case, OGC files the petition. 
2. Venue

The petition is filed in the county where the eligible adult is domiciled or in the county where the adult has significant connections. Section 475.035.1, RSMo, provides direction when there is no county of residence.

3. Information Required for the Petition

The information required for the petition is stipulated in statute, Section 475.060 and 475.061, RSMo. The Guardianship/Conservatorship Court Summary form is what staff’s shall use to ensure collection of required information. This is why it is essential for accurate and complete information to be provided on the form. Most of the information in the petition is the same for guardianship and conservatorship except:

a. Guardianship

The specific reasons why the incapacitated person is unable, by reason of physical, mental, or cognitive condition to receive and evaluate information or communicate decisions to such an extent that the person lacks the capacity to meet essential requirements such as food, clothing, shelter, safety, or other care such that serious physical injury, illness, or disease is likely to occur.

b. Conservatorship

The specific reasons why the incapacitated person is unable, by reason of physical or cognitive condition, to receive and evaluate information or communicate decisions to such an extent that the person lacks the ability to manage his/her financial resources.

4. Confidentiality of the Case Record
The information contained in the record shall only be released with proper authorization.

	Related Policy 1702.80: Confidentiality of Information & 1706.40: Case Record Requests 


B. The Hearing

Once the petition has been filed and the court is satisfied that adequate grounds have been established for such action, the hearing date is set. The date is set by the court as soon as is reasonably possible.

1. Notice of the time and place of the hearing will be forwarded by the court to all interested parties. Prior to the hearing date, the “Respondent” (eligible adult) will be advised of his/her rights and be appointed an attorney (known as a guardian ad litem). 
2. During the hearing, evidence will be presented and testimony heard as to why a person needs a guardian and/or conservator, and the degree to which the person is disabled or incapacitated. The “Petitioner” (Missouri Department of Health and Senior Services) has the burden of proving incapacity or disability by clear and convincing evidence. The hearing may be held before a judge or jury.

3. The role of staff at the hearing is to be available to answer questions from OGC, and to testify as to the information presented if necessary. Staff shall speak professionally and adhere to the facts of the case. Staff shall dress professionally, in business casual attire. Clothing to avoid includes but is not limited to jeans, sweats, T-shirts, and any type of revealing clothing. For questions regarding proper court attire, please consult an APCS.

4. The judge or jury will determine whether the individual needs a guardian and /or conservator. The decision is based on evidence that demonstrates capacity and disability of the individual. Once adjudicated, the judge will determine the degree of need for intervention based on the incapacity of the person. 

5. If the court finds that the respondent has the capacity to meet his/her essential requirements for living or managing financial resources, the court shall deny the petition. 
6. If the court finds that the respondent is in need of legal protection, the court may appoint varying degrees of legal intervention. The court shall only impose those limitations and restraints on personal liberty which are necessary to promote and protect the well-being of the individual.
a. Guardian of the person

A guardian is appointed by the Circuit Court’s Probate Division to have the care and custody of a minor or of a person found to be incapacitated. The guardian of an adult is not responsible for the financial care of his/her “ward.” 

b. Limited Guardian

If the court finds that a person is partially incapacitated (lacks capacity to meet, in part, essential requirements for food, clothing, shelter, safety, or other care without court-ordered assistance), a limited guardian may be appointed. The court order specifies powers and duties of the guardian so as to allow the partially incapacitated ward to care for himself/herself to the extent of his/her ability to do so and the legal disabilities (limitations) the ward is subject to (such as the right to enter into contracts, placement, medical decisions and marriage).

c. Conservator

A conservator is appointed by the Circuit Court’s Probate Division.  A conservator does not have the authority to make decisions regarding the “protectee’s” personal affairs (§475.010(3), RSMo).
d. Limited Conservator

If the court finds that a person is partially disabled (lacks capacity to manage, in part, financial resources), a limited conservator may be appointed. The court order shall specify the powers and duties of the limited conservator so as to permit the partially disabled person to manage his/her financial resources according to his/her ability to do so.  
7. The guardianship or conservatorship status remains in effect until it is terminated by the court or upon the death of the ward/protectee. The decision of the court is subject to the appeal process. When just cause exists, the court may set aside the judgment in a guardianship/conservatorship within sixty (60) days of the initial hearing and order a new hearing (§475.077, RSMo).
C. After the Hearing

1. If a guardian/conservator is appointed, staff shall consult with the APCS about whether to keep a Protective Service (PS) case open, pending guardian approval. The case would be open to ensure the eligible adult’s needs are being met in the transition.

2. If a guardian/conservator is not appointed, staff shall consult with the APCS on whether to open a PS Case or keep an existing PS case open, if the adult is willing to explore other interventions.
VI. Contested Guardianship

Guardianship may be contested anytime the Respondent contests. Some common reasons include:

A. The Respondent does not believe him/herself to be unable to manage his/her own affairs and so stipulates to his/her appointed court appointed attorney (guardian ad litem).  The attorney must represent his/her client's interest and will contest.

B. Family members of Respondent disagree with the petition as to the condition of the Respondent or to the recommendation as to who the guardian/conservator should be.

C. The court appointed attorney appointed (guardian ad litem) representing the Respondent disagrees with the petitioner and the statement of the physician concerning the Respondent’s ability to care for self and finances.

VII. Removal of a Guardian/Conservator
At least annually, the court inquires about the status of the guardianship/conservatorship to determine whether the incapacity or disability has ceased or changed and whether the guardian/conservator is discharging responsibilities/duties appropriately (§475.082, RSMo). If a guardian/conservator is not effectively performing his/her duties and the court finds that the welfare of the adult requires immediate action, the court may appoint a guardian or conservator ad litem to act on behalf of the adult until a hearing for the removal and replacement of the guardian/conservator (§475.097.1, RSMo). 
Staff may encounter such cases when there are allegations or concerns that the court appointed guardian/conservator is not performing his/her duties as required under Chapter 475 and/or is not allowing necessary services to be provided. In such cases, staff shall submit a completed Court Summary: Guardianship/Conservatorship Review Form as outlined in Section III along with supporting documentation for the OGC referral from Section IV to the APS Policy and Staff Development Unit by email to APSPolicy@health.mo.gov 

APS Policy staff shall review the information and determine whether a complete referral packet has been submitted. If it is determined that the referral packet contains complete information, it will be entered into the OGC database. If it is determined that the packet does not contain complete referral information, it may not be entered into the OGC database until all information/documentation is received. APS Policy staff shall inform staff making the referral of action(s) taken and/or information needed.
VIII. Successor
In the case of a guardian and/or conservator not being able to perform the authorized duties whether by death, removal by court order, or resignation, the court may appoint a successor guardian and/or conservator subject to the same requirements (§§475.115.1 & 475.110, RSMo).

IX. Appeal/Restoration
Anyone may appeal a judicial decision regarding the appointment of a guardian/conservator.  The appeal must be made to the appropriate Appellate Court.  A determination as to whether or not to execute a stay on guardianship/conservatorship proceedings will be made by the Probate Division of the Circuit Court.

A guardian/conservator or any person acting individually or jointly with the ward/protectee or the ward/protectee may petition the court to decrease the powers of the guardian/conservator or restore full capacity to the ward/protectee. If a petition is filed without the guardian/conservator, the court must set a hearing on the petition and notify the guardian/conservator.  The petitioner has the burden of proving that restoration is in the best interest of the ward/protectee.  A petition of this type may not be filed more than once every 180 days (§475.083.6, RSMo).
If the court, during its annual review, finds that the ward/protectee’s disability or incapacity has ceased, the court shall appoint an attorney to file on behalf of the ward/protectee (§475.082.4, RSMo).
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