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Abuse, Neglect and Financial Exploitation (ANE) reports are confidential and not open public records (192.2435 RSMo). Identifiable medical, social, personal or financial information of any eligible adult/reported adult cannot be disclosed (192.2505 RSMo), but for the few exceptions provided by law (see Policy 1702.80).  It is imperative that an Adult Protective Service Worker (APCW) receives a valid subpoena before testifying in any court proceeding regarding a Division of Senior & Disability Services (DSDS) eligible adult/reported adult.  

In order to be valid, a subpoena must be given personally to the individual being summoned to testify and be served by the sheriff, a police officer, or other disinterested person as allowed in statute.  A subpoena that is not formally served does not have any legal effect upon the potential witness unless formal service is waived by the potential witness, directly or indirectly.  

An informally served subpoena (i.e., faxed) is acceptable in cases that the Public Administrator has been designated by Department of Health and Senior Services (DHSS) (see Policy 1702.80).  A subpoena is not required where the DHSS has filed the petition for guardianship/conservatorship and the APCW is represented by the OGC. 

In certain circumstances, there may be a standard local practice that would be an exception to this (i.e., subpoenas left with office receptionist, picked up at the courthouse before entering proceedings, etc.).  Any local practice must be clarified with the Office of General Counsel (OGC).  If the APCW has waived formal service of the subpoena, the APCW will have to testify and may have to disclose information and/or case records.

The subpoena is considered an order by the court to testify, and the APCW shall comply.  However, in order to legally disclose confidential information to entities other than those entitled by law to receive it, the APCW must obtain an Authorization of the individual who is the subject of the information or department staff must seek a protective court order prior to testimony.  A protective court order requires disclosure of confidential information and, at the same time, restricts its use outside the courtroom.  This will allow the APCW to be in compliance with state law when disclosing confidential information in their testimony.  OGC may obtain a written court order, when deemed necessary, prior to the APCW’s court appearance.

Immediately upon receipt of a subpoena, the APCW shall notify the Adult Protective Community Supervisor (APCS), complete the Subpoena Cover Sheet (Policy 1703.80, Exhibit A), and fax this cover sheet with the subpoena to OGC (see Policy 1703.80).  OGC will contact the APCW or APCS to discuss disclosure of information.  When the court orders disclosure of a record, information contained in the record normally categorized as confidential must be redacted unless the court orders otherwise (see Policy 1706.50).  A redacted copy of the subpoenaed documents should be hand carried and presented to the court. The original case record should never leave the control of the agency.   Subpoenas will be scanned and saved in the electronic file as an attachment and/or the original can be filed in the Reported Adult’s (RA) physical (paper) record.  

In those instances when time does not permit the receipt of a subpoena requesting the testimony of a DHSS employee or an RA’s case record, the APCW shall notify the APCS and contact OGC to obtain direction prior to going to court.  At the direction of OGC, the APCW shall utilize one of the following responses regarding confidential information and the need for a court order to testify.

Subpoenas for Case Record and Testimony

If there is not a protective court order and the person who issued the subpoena is not otherwise entitled to disclosure of the information, the APCW shall bring a redacted copy of the subpoenaed documents to court and should read this statement when he/she gets on the witness stand, before testimony and before disclosure of the documents.   

"In accordance with sections 192.2435 and 192.2505, Revised Statutes of Missouri, reports on eligible adults and information contained in reports on eligible adults are available without a court order only to certain persons including the eligible adult or his legal guardian.  If (Client name) consents to the release of information contained in his records or if the court directs that I testify about the records and (Client’s name) case, I will do so.  However, I need either such consent or an order or both to release a copy of (Client’s name) record and testify about (Client’s name) case information."  

Subpoenas for Testimony Only

If there is no protective court order and the person who issued the subpoena is not otherwise entitled to disclosure of the information, the APCW shall read this statement when he/she gets on the witness stand, before testimony.   

"In accordance with sections 192.2435 and 192.2505, Revised Statutes of Missouri, reports on eligible adults and information contained in reports on eligible adults are available without a court order only to certain persons including the eligible adult or his legal guardian.  If (Client name) consents to the release of information contained in his records or if the court directs that I testify about (Client’s name) case, I will do so.  However, I need either such consent or an order or both to testify about (Client’s name) case information." 

If there is any question about disclosure or redaction of the identity of the reporter, the APCW may inform the judge that 192.2435 RSMo says, “The name of the reporter shall not be disclosed unless:  1) Such reporter specifically authorizes disclosure of his name; and, 2) The department determines that disclosure of the name of the reporter is necessary to prevent further harm to an eligible adult.”
Court Testimony

It is essential to be prepared to testify in court.  The case file should be reviewed prior to the trial/hearing.  The APCW shall make certain that he or she is familiar with affidavit(s), evidence, exhibits and the chronological sequence of events and activities.  When possible, testimony should be reviewed with OGC prior to the day of court.  In guardianship cases, testimony may be reviewed with the Guardian Ad Litem or the Public Administrator’s attorney.
The following tips for testifying are included to reduce apprehension and enhance professionalism:

· Limit testimony to the facts and avoid bias.  Exaggeration and speculation may be easily exposed causing credibility to suffer.

· Appearance and demeanor as a witness are critically important.  Witnesses should be neat, clean and appropriately dressed to reflect the solemnity of the courtroom setting.  Under no circumstances should a witness chew gum in the courtroom.  Upon entering the courtroom, appear pleasant, sincere, dignified, interested, attentive and courteous.  This attitude should be maintained throughout the testimony.  Upon taking the witness stand, be prepared to take the oath and be seated.  Don’t slouch in the witness chair.

· When testifying, speak slowly, loudly and clearly.  If testimony is not heard and understood, it is worthless.

· Avoid the use of agency jargon.  Much of the language used by DSDS staff, which has special meaning within their profession, is incomprehensible to judges and lawyers.

· Listen carefully to the questions that are asked.  If a question is not understood, request that it be repeated, rephrased or explained.  Answer only after a question is completed.

· Be responsive to the specific question asked and answer it directly.  If the questions cannot be answered without explanation, say so.  If the question contains several parts, then answer it in several parts.

· If the answer to a question is not known, do not hesitate to say so.

· Testify positively without prefacing each answer by saying, “It seems to me…” or “I believe…”.  These responses will elicit objections from the opposing attorneys, which breaks up your testimony.  They also appear to exhibit uncertainty about the testimony.

· Never argue with an attorney from the witness stand.  Do not respond with “cute” or “witty” comments. And never give a “tricky” answer to a question.  Credibility will suffer from such actions.

· It is important to maintain composure regardless of what happens in the courtroom or how rough the cross examination of an attorney.  Judges are familiar with the activities of lawyers and are rarely persuaded by them.

· Do not answer a question which has an objection.  If an objection is made by one of the lawyers during the course of your testimony, stop speaking immediately.  If the judge overrules the objection, the witness is permitted to answer the question.  If the objection is sustained by the judge, the witness should not answer the question until a new question is asked.

· Correct any errors in testimony immediately.

· Avoid slang, do not nod or shake your head as an answer.

· Avoid pronouns; use complete names to avoid confusion.

· Do not memorize testimony.

· Do not guess.  Be exact.

· Do not volunteer information.

All questions regarding testifying in court shall be forwarded through supervisory channels to OGC (Policy 1703.30).
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