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Residents of the State of Missouri have the right to make decisions regarding the course of their lives; the right to self-determination.  The state (as well as every person) has a duty to respect the rights of others and to obey morally acceptable laws.  Statutory authority to protect eligible adults from risk of injury or harm rests with the Department of Health and Senior Services (DHSS).  When providing services, Workers must balance these essential ethical principles (autonomy, justice and equity) while fulfilling the obligation to promote the well being of eligible adults. 

When a Worker has determined that intervention is necessary to protect an eligible adult from risk of injury or harm, services shall be offered which provide an increase in quality of life.  Often times, it may be necessary to make several visits to establish a trusting relationship, and determine the capacity of the eligible adult to consent to receipt of services.  The Worker shall inform the eligible adult of the need for intervention and the right to participate in the planning of their care as well as the right to refuse services.

Consent is acceptance of or agreement to a proposed suggestion or action made by another person(s).  For consent to be legal or proper, the person consenting needs to have sufficient mental capacity to understand the implications of his/her actions.

Mental capacity is the term used to describe a group of cognitive skills that are used in the everyday life of a person.  These skills include memory, logic, the ability to analyze, and the ability to shift attention from one task to another.  

When an eligible adult refuses protective services, the Worker shall thoroughly document this refusal on the Contact/Recording Report (DA-7).  If doubt exists regarding the capacity of the eligible adult to consent or refuse services, the Worker shall determine decisional capacity.  Although no clear standards exist, a general understanding of decisional capacity can be gained based on the following criteria:

Ÿ The ability of the person to comprehend (that is, to grasp mentally or understand) information relevant to the decision, such as the basis for need, the results of various choices, etc.

Ÿ The ability to deliberate (that is, give careful, slow, unhurried consideration) in reaching a decision which is consistent with personal values.

Ÿ The ability to communicate the decision with another person.

One of the major pitfalls in assessing capacity is that unconventional behavior, atypical character traits, or risk-taking decisions may be confused with incapacity.  A person does not lack capacity simply because he/she does things that other people find disagreeable or difficult to understand.      

The Worker shall first attempt to gain knowledge of the person’s historical values, goals, and personality to help establish a benchmark against which current capacity can be assessed.  A determination should be made as to whether current behaviors are due to impaired mental functioning or to the fact that the person has a history of those behaviors.  Capacity should not be judged against conventional standards, but by the standards set by the person’s own values.  This requires a more thorough knowledge of the person than is normally acquired in a limited, one-time only encounter.

To assess capacity, the Worker shall interview the eligible adult on more than one occasion and at different times of the day.  When a client denies the Worker access, a determination of a client’s capacity to refuse services cannot be made without continuous attempts to assess the client.  

The Worker shall interview the eligible adult, using open-ended questions, to determine whether he/she is able to:

Ÿ understand the situation: 

Worker: “Can you tell me what is wrong with your foot?”

Client: “My foot has become badly infected.”

Ÿ comprehend the possible consequences of the situation: 

Worker: “What do you think will happen?”

Client: “If I do not get medical attention, I know I could lose my foot or even die.”

Ÿ realize their own limitations: 

Worker: “What do you plan to do?”

Client: “I refuse to see a doctor.  I know I’m not a doctor and cannot provide the appropriate treatments myself to correct the problem.”

Ÿ show an awareness of other appropriate or available alternatives: 

Worker: “What are your other choices?”

Client: “I know if I seek treatment with the doctor or at the hospital soon, I could possibly save my foot or at least stop the spread of the infection”.

When assessing capacity, many factors shall be taken into consideration that might lead to an incorrect interpretation.  

Ÿ Impaired vision or hearing often produces non-responsive behaviors that may be confused as a lack of mental capacity.  

Ÿ Illiteracy can account for misinterpreting a person’s actions or responses as incapacity.

Ÿ The speed in which a person is able to process information should not be equated to the level of cognitive functioning. 

Ÿ Was the person given appropriate choices from which to make a sound decision.  For example, if an at-risk person is given the choice of remaining at home or going to a nursing home, can we accurately interpret his decision to remain at home as demonstration of poor judgment?  (Of course, a series of poor decisions may indicate a flawed decision making process.)

Determining a person’s ability to perform common daily tasks, such as remembering to pay bills, calculating change when making purchases, etc., may be a more useful way of establishing potential problems.  

Considering all factors will not only provide a more accurate measurement of an eligible adult’s capacity, but will also enable a Worker to better assess risk and develop more effective service plans.

In some cases, it may be appropriate to administer one of the tests used as a guide in the process of determining mental competence.  The following tests can be conducted by the Worker when there is a concern regarding an eligible adult’s mental status:

Ÿ St Louis University Mental Status (SLUMS) exam; or,

Ÿ Geriatric Depression Scale (GDS) (see Policy 1703.60, Exhibit B). 

These tests may indicate the possibility of cognitive impairment.  They may serve as a good measure of certain aspects of capacity, but they are not diagnostic or capable of dictating a firm conclusion.   These tests do not capture the reasons for the impairment that may be acute and reversible (i.e., UTI, medication changes).  However, when used as a preliminary assessment, they can indicate a need for further professional evaluation.  To determine a final diagnosis of cognitive abilities, a complete clinical appraisal must be done by a professional.  When the Worker chooses to use one of these tests, the score(s) shall be recorded in the capacity section of the DA-7a.

NOTE:  The Geriatric Depression Scale (GDS) is available on-line in several languages.  A copy of the GDS in another language may be accessed and printed at:                                http:// www.stanford.edu/~yesavage/GDS.html. 

In determining decisional capacity, the Worker should not focus only on mental stability but also on whether or not the person is capable of making the decision to accept or refuse services.  Persons who have been adjudicated incompetent or diagnosed as having a mental illness or mental retardation may have the ability to make some decisions regarding treatment and/or care.  Adults with decisional capacity have the right to refuse or accept protective intervention and should be involved in the decision making process.  

If it is believed that an eligible adult lacks decisional capacity to consent to protective services, the Worker shall attempt to identify assistance available through independent supports.  A surrogate should be identified who has personal knowledge of the goals and values of the eligible adult that would be willing to assist in planning service intervention in the best interest of the eligible adult.  In many instances, a close family member or friend may be able to offer assistance regarding the eligible adult.  Service planning shall focus on the previously expressed wishes and desires in accordance with the best interest of the eligible adult.

When appropriate, the Worker shall honor any advance directive regarding surrogate decision making.  Documentation should be obtained when service planning involves an individual with designated legal authority.  The scope of authority vested in the surrogate will assist in designing an effective plan for intervention.

Eligible adults that have been adjudged "incapacitated" or "disabled" in a Probate Court are presumed legally incompetent.  A copy of any adjudication should be obtained and filed in the record.  The scope of the guardian is determined by the court order.  The guardian shall be contacted to act on behalf of their ward in a manner consistent with the court directive.

The Worker shall seek legal intervention (see Policy 1703.30, 1704.40 through 1704.48) when it can be determined that an eligible adult:

Ÿ lacks decisional capacity; and 

Ÿ has no one able or willing to act in his/her behalf; and 

Ÿ refuses to accept protective service intervention; and 

Ÿ faces a likelihood of serious physical injury or harm due to the lack of ability to meet essential human needs unless someone intervenes.

Prior to pursuit of legal action, the Worker shall consult with the Area Supervisor to ensure that all options have been exhausted.  Legal intervention shall be the remedy of last choice.
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